
REPUBLICOF THE PHILIPPINES
S;A!}fCDlq)fNCB;4.rt.MV
Quezon City

PEOPLE OF THE PHILIPPINES,
Plaintiff,

SB-17-CRM-1477 and
1478
For: Violations of Section

3 (e) of R.A. No. 3019

GAUDENCIO SAMIN PANGILINAN,
ET AL.,

Accused.
Present:
CABOTAJE-TANG, P.J.,
Chairperson,
FERNANDEZ, SJ.,l J. and
FERNANDEZ, B., J.

Promulgated:

)J~~S}'~~
X===========================================~

For resolution is accused Paulino Baclao Fernandez, Jr.
and Nelson Lee Cheng's Omnibus Motion (For: Reinvestigation
and to Lift Hold Departure Order) dated August 23, 2017.2
Accused-movants claim that although they were able to submit
their respective counter-affidavits and other countervailing
evidence during the preliminary investigation of these criminal
cases before the Office of the Ombudsman (OMB),they "n~

I Per Administrative Order No. 316-2017 dated September 13, 2017. ~
2 p. 732, Record
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received any Resolution issued by the [OMB] finding probable
cause against them for the offense charged."3 "It was only last
August 18, 2017, Friday, when both accused learned of the
pendency of the above-captioned cases and the filing of the
corresponding Inforrnation before this Honorable Court."4
"Inasmuch as it was only last August 18, 201 7 that both accused
learned of the pendency of the above-captioned cases and the
filing of the corresponding Information before this Honorable
Court, they were undoubtedly denied the opportunity to file a
(Motionfor Reconsideration' from whatever adverse Resolution
that may have been previously issued by the fOMB]in relation to
the instant cases."5 Accused-movants likewise move for the
lifting of the Hold Departure Order (HDO)dated August 1,2017,6
issued by the Court on the ground that they are not "flight risks
and that they have no intention whatsoever to abscond or evade
the jurisdiction of this Honorable Court in relation to the above-
captioned cases."7

In its Minute Resolution dated August 31, 2017,8 the Court
gave the prosecution a non-extendible period of ten (10) days
from notice thereof within which to file its comment/ opposition
to the subject omnibus motion. In compliance with the said
directive, the prosecution submitted its Comment on the
Omnibus Motion dated September 27, 2017, which was received
by the Court on September 29,2017.9 Therein, the prosecution
attached a letter dated September 27, 2017 of Natividad T.
Abenir, Chief, Central Records Division of the OMB, which
states that "after diligent verification, we have not received any
return card as to the proof of receipt of accused Nelson Lee Cheng
and Paulino Baclao Fernandez, Jr."l0 Thus, the prosecution
"does not interpose any objection to the instant motion for
reinvestigation - but only for purposes of entertaining from
accused Cheng and Fernandez, Jr., a motion for reconsideration
of said Resolution dated March 25,2015."11 On the other hand,
the prosecution "strongly opposes the motion to lift the [HDO]
issued against accused Cheng and Fernandez, Jr. Although they
may have travelled abroad and consistently returned to the
Philippines, the present circumstances are very much differern

3 Par. 4, p. 1, OmnibuJ Motion; id / .,-
4 Par. 5, p. 2, id; p. 733, id 4
SPar. 7, iel;id
6 p. 556, iel
7 Par. 16, p. 3, id; p. 734, id ~
K p. 775, id
9 p. 777, id
10 p. 781, iel
II Par. 5, p. 2, Comment, p. 778, iel
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Facing possible convictions under Section 3(e) of RA 3019) a
single violation of which is punishable by imprisonment of not
less than six years and one month nor more than fifteen years)
said accused could) at any moment) decide to abscond in order
to avoid punishment." 12

After considering the arguments raised by the accused-
movants in their omnibus motion and the comment thereon of
the prosecution, the Court partly grants the subject motion for
reasons hereinafter discussed.

1. The filing of the motion for
reconsideration is an integral part
of the preliminary investigation
proper; hence, the denial thereof is
tantamount to a denial of the right
itse if to a pre liminary
investigation.

The accused-movants assert that they should be afforded
a reinvestigation of their cases considering that the Informations
charging them with the crimes of violation of Section 3 (e) of
Republic Act (R.A.) No. 3019 were filed with the Court even
before they "could receive a copy of the Ombudsman)s adverse
Resolution and before the said accused could file a motion to
reconsider the adverse recommendation of Ombudsman)s
investigating prosecutor." 13

Notably, the prosecution does not interpose any objection
to the said motion, as in fact, it admits that it does not have any
proof that the accused-movants indeed received a copy of the
OMB's Consolidated Resolution dated March 25,201/-7

12 Par. 7, pp. 2-3, id; pp. 778-779, id
1.J Par. 14, p. 3, Omnibus Motion; p. 734, Record
14 Par. 5, p. 2, Comment, p. 778, id
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The teaching of the Supreme Court In Sales vs.
Ombudsman15 is apropos:

The filing of a motion for reconsideration is an
integral part of the preliminary investigation proper.
There is no dispute that the Information was filed without
first affording petitioner-accused his right to file a motion
for reconsideration. The denial thereof is tantamount to a
denial of the right itself to a preliminary investigation.
This fact alone already renders preliminary investigation
conducted in this case incomplete. The inevitable conclusion
is that the petitioner was not only effectively denied the
opportunity to file a motion for reconsideration of the
Ombudsman's final resolution but also deprived of his right
to a full preliminary investigation preparatory to the filing of
the information against him.16

Here, just like in Sales, there is no dispute that the
subject Informations charging the accused-movants with the
crimes of violation of Section 3 (e) of R.A. No. 3019 were filed in
Court without them being afforded a complete preliminary
investigation. The record of the case bears that the accused-
movants did not receive a copy of the resolution of the OMB
which found probable cause to indict them in these criminal
cases; hence, they were not given the opportunity to move for a
reconsideration thereof. Conformably with the teachings of the
Supreme Court in Sales, there is an imperative need to suspend
the proceedings in these cases insofar as the accused-movants
are concerned and remand the same to the OMB for the
completion of the preliminary investigation.

11.The Court has the inherent power to
limit the exercise by the accused-
movants of their right to travel
under the Bill of Rights of the 1987
Constitution.

IS 369 seRA 293 (2001)
16 Emphasis supplied

=============================~
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The accused-movants claim that they are both
businessmen by profession 17 and that they have previously
travelled abroad numerous times and that they have
consistently returned to the Philippines. 18 They claim that they
are not flight risks and that they have no intention to abscond
or evade the jurisdiction of the Court; hence, the need to lift the
HDO that was issued by the Court against them.

The Court finds the said argument devoid of merit.

There is no dispute that the right to travel is among the
rights protected under Section 6, Article III of the 1987
Constitution, to wit:

SECTION 6. The liberty of abode and of changing the
same within the limits prescribed by law shall not be impaired
except upon lawful order of the court. Neither shall the right
to travel be impaired except in the interest of national
security, public safety, or public health, as may be
provided by law.19

It is worthy to emphasize, however, that aside from the
recognized constitutional limitations, there are statutory and
inherent limitations to the said right to travel.

In Leave Division, Office of the Administrative
Services-Office of the Court Administrator (OCA) vs.
Heusdens,20 the Supreme Court enunciated:

Nonetheless, granting that it is an issue, the exercise
of one's right to travel or the freedom to move from one
place to another, as assured by the Constitution, is not
absolute. There are constitutional, statutory and
inherent limitations regulating the right to travel. Section
6 itself provides that neither shall the right to travel be
impaired except in the interest of national security, public
safety or public health, as may be provided by law. Some of
these statutory limitations are the fOllOwi/i

17 Par. 16, p. 3, Omnibus Motion; p. 73f, Record 4
18 Par. 19, id; id
19 Emphasis supplied. M \
20662 SCRA 126 (2011) /' V
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1] The Human SeCurity Act of201 0 orRepublic Act (R.A.)
No. 9372. The law restricts the right to travel of an individual
charged with the crime of terrorism even though such person
is out on bail.

2] The Philippine Passport Act of 1996 or R.A. No. 8239.
Pursuant to said law, the Secretary of Foreign Affairs or his
authorized consular officer may refuse the issuance of,
restrict the use of, or withdraw, a passport of a Filipino
citizen.

3] The Anti- Trafficking in Persons Act of 2003 or R.A.
No. 9208. Pursuant to the provisions thereof, the Bureau of
Immigration, in order to manage migration and curb
trafficking in persons, issued Memorandum Order Radjr No.
2011-011, allowing its Travel Control and Enforcement Unit
to offload passengers with fraudulent travel documents,
doubtful purpose of travel, including possible victims of
human trafficking from our ports.

4] The Migrant Workers and Overseas Filipinos Act of
1995 or R. A. No. 8042) as amended by R.A. No. 10022. In
enforcement of said law, the Philippine Overseas
Employment Administration (POEA) may refuse to issue
deployment permit to a specific country that effectively
prevents our migrant workers to enter such country.

5] The Act on Violence against Women and Children or
R.A. No. 9262. The law restricts movement of an individual
against whom the protection order is intended.

6] Inter-Country Adoption Act of 1995 or R.A. No. 8043.
Pursuant thereto, the Inter-Country Adoption Board may
issue rules restrictive of an adoptees right to travel to protect
the Filipino child from abuse, exploitation, trafficking and/ or
sale or any other practice in connection with adoption which
is harmful, detrimental, or prejudicial to the child.

Inherent limitations on the right to travel are those
that naturally emanate from the source. These are very
basic and are built-in with the power. An example of such
inherent limitation is the power of the trial courts to
prohibit persons charged with a crime to leave the
country. In such a case, permission of the court is necessary.
Another is the inherent power of the legislative department to
conduct a congressional inquiry in aid of legislation. In the
exercise of legislative inquiry, Congress has the power to
issue a subpoena and subpoena duces tecum to a witness in
any part of the country, signed by the chairperson or acting
chairperson and the Speaker or acting Speaker of the House;
or in the case of the Senate, signed by its Chairman orrAt~
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absence by the Acting Chairman, and approved by the Senate
President.21

Indeed, there are other well-recognized permissible
restrictions to an individual's right to travel other those stated
under Section 6, Article III of the 1987 Constitution. For one,
the right to travel of an individual facing a criminal charge is
always subject to, or circumscribed by, the exercise of the court
of its inherent power pursuant to the teachings of the Supreme
Court in Silverio vs. Court of Appeals: 22

Article III, Section 6 of the 1987 Constitution should be
interpreted to mean that while the liberty of travel may be
impaired even without Court Order, the appropriate executive
officers or administrative authorities are not armed with
arbitrary discretion to impose limitations. They can impose
limits only on the basis of "national security, public safety, or
public health" and "as may be provided by law," a limitive
phrase which did not appear in the 1973 text (The
Constitution, Bernas, Joaquin G.,S.J., Vol. I, First Edition,
1987, p. 263). Apparently, the phraseology in the 1987
Constitution was a reaction to the ban on international travel
imposed under the previous regime when there was a Travel
Processing Center, which issued certificates of eligibility to
travel upon application of an interested party (See Salonga vs.
Hermoso & Travel Processing Center, No. 53622, 25 April
1980,97 SCRA 121).

Article III, Section 6 of the 1987 Constitution
should by no means be construed as delimiting the
inherent power g.f the Courts to use all means necessary
to carry their orders into effect in criminal cases pending
before them. When by lawjurisdiction is conferred on a Court
or judicial officer, all auxilIary writs, process and other means
necessary to carry it into effect may be employed by such
Court or officer (Rule 135, Section 6, Rules of Court).

Petitioner is facing a criminal charge. He has posted bail
but has violated the conditions thereof by failing to appear
before the Court when required. Warrants for his arrest have
been issued. Those orders and processes would be rendered
nugatory if an accused were to be allowed to leave or to
remain, at his pleasure, outside the territorial confines 0/7fthe

21 Emphasis supplied; citations omitted 4
nmpm kj
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country. Holding an accused in a criminal case within the
reach of the Courts by preventing his departure from the
Philippines must be considered as a valid restriction on
his right to travel so that he may be dealt with in
accordance with law. The offended party in any criminal
proceeding is the People of the Philippines. It is to their
best interest that criminal prosecutions should run their
course and proceed to finality without undue delay, with
an accused holding himself amenable at all times to Court
Ordersand processes.23

The aforesaid rule was reiterated and expounded by the
Supreme Court in Santiago vs. Vasquez,24 thus:

First, it is averred that the hold departure order was
issued without notice and hearing. Much is made by petitioner
of the fact that there was no showing that a motion to issue a
hold departure order was filed by the prosecution and,
instead, the same was issued ex mero motu by the
Sandiganbayan. Petitioner is in error.

Courts possess certain inherent powers which may
be said to be implied from a general grant of jurisdiction,
in addition to those expressly conferred on them. These
inherent powers are such powers as are necessary for the
ordinary and efficient exercise of jurisdiction; or essential to
the existence, dignity and functions of the courts, as well as
to the due administration of justice; or are directly
appropriate, convenient and suitable to the execution of their
granted powers; and include the power to maintain the court's
jurisdiction and render it effective in behalf of the litigants.

Therefore, while a court may be expressly granted the
incidental powers necessary to effectuate its jurisdiction, a
grant of jurisdiction, in the absence of prohibitive legislation,
implies the necessary and usual incidental powers essential
to effectuate it, and, subject to existing laws and
constitutional provisions, every regularly constituted court
has the power to do all things that are reasonably necessary
for the administration of justice within the scope of its
jurisdiction. Hence, demands, matters, or questions ancillary
or incidental to, or growing out of, the main action, and
coming within the above principles, may be taken cognizance
of by the court and determined, since such jurisdiction is in
aid of its authority over the principal matter, even though the
court may thus be calledon to considerand decidem;n

23 EmphasIs and underscoring supplied ~
2~ Jupra
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which, as original causes of action, would not be within its
cognizance.

Furthermore, a court has the inherent power to make
interlocutory orders necessary to protect its jurisdiction. Such
being the case, with more reason may a party litigant be
subjected to proper coercive measures where he disobeys a
proper order, or commits a fraud on the court or the opposing
party, the result of which is that the jurisdiction of the court
would be ineffectual. What ought to be done depends upon
the particular circumstances.25

Thus, while the limitations provided for under Section 6,
Article III of the 1987 Constitution are not present in these
criminal cases, such fact does not render the Court powerless
to issue the assailed HDOs. The Court possesses the inherent
power to issue an HDOagainst a person who is facing a criminal
case before it to maintain its jurisdiction and render it effective.

The fact that the accused-movants are not flights risks
and/ or that they own sufficient properties in the Philippines,
real and personal, are not enough justifications for the Court to
lift the issued HDO.

To be sure, the issuance by the Court of an HDO against
persons criminally charged before it is not contingent on any a
priori determination of whether the said accused is a flight risk
or not; or whether the accused has assets in the country; or that
he / she had evaded or defied any issued writs and processes of
the Court. Likewise, the issuance by the Court of HDOs does
not depend on whether an accused has shown or displayed a
tendency or propensity to evade or disobey any of its lawful
orders and/ or writs.

25 Emphasis supplied; citations omitted
26 Crespo vs. Mogul, 151 SeRA 462 (1987)
27 id

Verily, the only condition to the issuance by the Court of
an HDO is the filing of the criminal Information before it which
thereby vests the Court with jurisdiction over the case. Once a
complaint or information is filed in court, any disposition of the
case such as its dismissal or the conviction or acquittal of the
accused rests on the sound discretion of the court.26 It is the
best and sole judge on what to do with the case before/7

4Ao
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Here, the accused-movants have been allowed to post
bai1.28 Thus, it is with more reason that the Court may restrict
their right to travel pursuant to the teachings of the Supreme
Court in Santiago, where the Supreme Court reiterated its
ruling in Manotoc vs. Court of AppeaZs,29 that courts have the
power to prohibit a person admitted to bail from leaving the
Philippines:

It will be recalled that petitioner has posted bail which
we have declared legally valid and complete despite the
absence of petitioner at the time of filing thereof, by reason of
the peculiar circumstances and grounds hereinbefore
enunciated and which warrant a relaxation of the aforecited
doctrine in Feliciano. Perforce, since under the obligations
assumed by petitioner in her bail bond she holds herself
amenable at all times to the orders and processes of the
court, she may legally be prohibited from leaving the
country during the pendency of the case. This was the
ruling we handed down in Manotoc, Jr. us. Court of Appeals, et
al., to the effect that:

A court has the power to prohibit a
person admitted to bail from leaving the
Philippines. This is a necessary consequence of
the nature and function of a bail bond.

Rule 114, Section 1 of the Rules of Court
defines bail as the security required and given for
the release of a person who is in custody of the
law, that he will appear before any court in which
his appearance may be required as stipulated in
the bail bond or recognizance.

Its object is to relieve the accused of
imprisonment and the state of the burden of
keeping him, pending the trial, and at the same
time, to put the accused as much under the
power of the court as if he were in custody of the
proper officer, and to secure the appearance of
the accused so as to answer the call of the court
and do what the law may require of him.

2X pp. 578 and 581, Record
29 142 SeRA 149 (1986)

The condition imposed upon petitioner
to make himself available at all times
whenever the court requires his presence
operates as a valid restriction on his rig~

4~
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travel. As we have held in People vs. Dy Tuising,
61 Phil. 404 (1935):

... the result of the obligation
assumed by appellee (surety) to hold the
accused amenable at all times to the
orders and processes of the lower court,
was to prohibit said accused from
leaving the jurisdiction of the
Philippines, because, otherwise, said
orders and processes will be nugatory,
and inasmuch as the jurisdiction of the
courts from which they issued does not
extend beyond that of the Philippines
they would have no binding force
outside of said jurisdiction.

Indeed, if the accused were allowed to leave
the Philippines without sufficient reason, he may
be placed beyond the reach of the courts.30

WHEREFORE, the Court DENIES accused Paulino Bac1ao
Fernandez, Jr. and Nelson Lee Cheng's Motion to Lift Hold
Departure Order for lack of merit.

The Court, however, GRANTS said accused-movants'
motion for reinvestigation. ·The said accused-movants are
directed to file their respective motions for reconsideration
before the Office of the Ombudsman within the period
prescribed under Section 7, Rule II of the Rules of Procedure of
the Office of the Ombudsman. The Officeof the Ombudsman is
DIRECTED to resolve the said motion and submit a report
thereon to the Court within fifteen (15) days from receipt of the
accused-movants' motion for reconsiderat/7
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